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Make Work Pay: ending one-sided flexibility -
reforms of zero hours and similar contracts

NFU Scotland (NFUS) is the leading agricultural organisation in Scotland. Representing more
than 9,000 farmers, growers, and crofters, our members provide and support thousands of
jobs and deliver significant economic, social and environmental benefits across Scotland.

Agriculture is the lynchpin of rural Scotland and is an important part of Scotland’s booming
food and drink industry. Scottish agriculture generates a gross output of £5.1 billion annually.
The farming and crofting sector is committed to sustainable food production, enhancing
biodiversity and helping to tackle climate change.

¢ NFU Scotland welcomes the opportunity to respond to the UK Government's
consultation on reforms to zero hours and similar contracts.

e NFU Scotland supports fair treatment, appropriate employment protections and good
employment practices across Scottish agriculture. Farming businesses depend on a
committed, skilled and properly rewarded workforce, and many NFU Scotland members
take considerable pride in providing good employment opportunities within rural
communities.

¢ However, agriculture is fundamentally different from many other sectors of the
economy. Farming and horticulture operate within biological, seasonal and weather-
dependent production systems. The demand for labour can change rapidly and, in
many circumstances, cannot be predicted with the certainty that is possible in other
industries.
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The Government's stated objective of ending "one-sided flexibility" must therefore be
balanced against the legitimate need for two-sided flexibility within sectors such as
agriculture. The Government itself recognises that the new framework must allow
businesses to respond to market conditions and seasonal variations.

This distinction is particularly important for Scottish agriculture. NFU Scotland members
employ people across a diverse range of businesses, including livestock farms, dairy
farms, arable enterprises, soft fruit and vegetable growers, potato businesses,
agricultural contractors and mixed farms. Labour requirements can vary substantially
over the course of a year and, in some cases, from one week to the next.

NFU Scotland therefore supports the principle of providing workers with greater
security where employment is genuinely regular, but believes the regulations must be
designed so that they do not inadvertently make legitimate seasonal and casual
employment unworkable.

NFU Scotland's key recommendations are:

A clear and sufficiently broad definition of seasonal and temporary work that properly
reflects agricultural and horticultural production cycles.

Consideration of a longer reference period, preferably 26 or 52 weeks, to ensure that
guaranteed-hours offers reflect genuine working patterns rather than short seasonal
peaks.

A specific agricultural safeguard to prevent seasonal peaks from automatically creating
inappropriate guaranteed-hours obligations.

A proportionate approach to notice requirements, recognising the impact of weather,
livestock, crop maturity and other factors outside an employer's control.

An exemption from cancellation or short-notice payment requirements where changes
arise from circumstances outside the employer's reasonable control, including adverse
weather and animal welfare considerations.

Clear allocation of responsibility for agency workers, ensuring that agricultural
businesses are not exposed to liabilities arising from decisions or failures by labour
providers.

Simple and proportionate record-keeping requirements, recognising that the majority
of Scottish farms are small businesses without dedicated HR resources.

Comprehensive guidance and adequate implementation time, developed in
consultation with agricultural employers and representative organisations.
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A regulatory framework which protects workers while recognising the realities of
farming can support both good employment and a productive, competitive Scottish
agricultural sector. Conversely, regulations which fail to recognise seasonal and
weather-dependent work risk increasing costs, reducing labour availability and
ultimately undermining the ability of Scottish farmers and growers to produce
domestically.

Guaranteed hours

1.

NFU Scotland's principal concern is the proposed right to guaranteed hours based on
hours worked during a reference period.

The Government's preferred initial reference period is currently 12 weeks. A 12-week
reference period may work reasonably well in sectors where working patterns are
relatively stable. It is much less appropriate for agriculture.

Agricultural labour requirements are frequently concentrated around particular periods
of the year. For example, a horticultural business may require substantially more
workers during planting, harvesting and packing than it does during the remainder of
the year. Similarly, arable businesses may have significant peaks in labour requirements
around drilling and harvest, while livestock businesses can experience additional
requirements at lambing, calving or other particularly labour-intensive periods.

A worker who works substantial hours for 12 weeks during a peak period could
therefore appear to have a regular working pattern when viewed through the proposed
reference period, despite the underlying requirement being genuinely temporary and
seasonal.

NFU Scotland strongly believes that the regulations must distinguish between genuinely
recurring employment and genuinely seasonal or temporary peaks in labour demand.
We therefore welcome the consultation's consideration of the definition of "temporary
need". The Government should ensure that the definition is sufficiently broad to cover
agricultural and horticultural businesses whose demand for labour fluctuates according
to seasonal production cycles. The consultation specifically recognises that the
definition of temporary need may be important for employers facing seasonal demand.
Any definition which is limited to a specific event or one-off task would not adequately
reflect the realities of farming.

A longer reference period

8.

9.

NFU Scotland would also support consideration of a longer reference period,
particularly for seasonal sectors.

A 26-week or 52-week reference period would provide a much more representative
picture of the employment relationship for businesses whose labour requirements
fluctuate significantly over the year.



10.

11.
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A longer reference period would also reduce the risk of a short seasonal peak creating
an artificial entitlement to guaranteed hours that a business cannot sustain outside that
period.

If Government proceeds with a 12-week initial reference period, there must at least be
robust safeguards ensuring that genuinely seasonal employment is not inadvertently
captured.

Seasonal agricultural employment

12.

13.

14.

15.

16.

Seasonal labour is fundamental to the viability of significant parts of Scottish
agriculture.

NFU Scotland's recent policy work highlights the continuing labour shortages affecting
Scottish agriculture, particularly horticulture, and the importance of having sufficient
workers available at the right time. NFU Scotland has consistently stressed that labour
shortages can result in crops being reduced or lost altogether.

This makes it essential that employment law does not unintentionally reduce the
flexibility required to recruit workers for genuine seasonal work. The Government
should therefore provide a clear and workable exemption, or specific treatment, for
seasonal agricultural and horticultural employment.

Such an approach should recognise that:

the need for labour may be predictable at a broad level but not in precise weekly hours;
weather can bring forward or delay agricultural operations;

crop maturity and harvesting conditions can change rapidly;

labour demand can rise significantly for relatively short periods;

different crops have different harvesting windows;

livestock enterprises can experience sudden and unavoidable increases in labour
requirements; and

the commercial viability of agricultural businesses can depend upon being able to
increase or reduce labour in response to these factors.

The definition of seasonal work must therefore be based on the nature of the business
and its production cycle, rather than requiring employers to demonstrate that every
individual period of work is linked to a narrowly defined event.

Notice of shifts

17.

NFU Scotland recognises the benefits to workers of having greater certainty over when
they are expected to work. However, a requirement for advance notice must reflect the
operational realities of farming.



P"‘
NFUScotland

18. Agriculture cannot always provide the level of certainty possible in an office, factory or
retail environment. Weather forecasts can change, machinery can break down, livestock
emergencies can arise, crops can reach maturity earlier or later than anticipated, and
harvesting windows can be extremely short.

19. For example, a period of prolonged wet weather may prevent harvesting for several
days before a short period of suitable conditions creates an urgent requirement for
labour. Requiring excessive advance notice could prevent a farm business from
responding effectively to these conditions.

20. NFU Scotland therefore supports the concept of reasonable notice, but the definition of
"reasonable" must be proportionate and sector-sensitive. The regulations should
explicitly recognise circumstances where changes are caused by:

o weather or other natural conditions;

e crop or livestock requirements;

e animal welfare considerations;

e machinery or equipment failure;

o unforeseen supply-chain disruption; or

e other circumstances outside the reasonable control of the employer.

21.In these circumstances, employers should not face disproportionate financial or legal
liability for changing working arrangements at short notice.

Payment for cancelled, moved or curtailed shifts

22. NFU Scotland recognises that workers should not routinely bear the financial
consequences of an employer's poor planning. However, agricultural businesses should
not be penalised where a shift has to be changed or cancelled because circumstances
genuinely outside the employer's control have changed. This is particularly relevant to
weather-dependent agricultural work.

23. A grower may schedule harvesting workers for a particular day, only for heavy rainfall to
make harvesting impossible. Conversely, a period of good weather may create an
urgent need to bring workers in at short notice to prevent a crop from being lost.

24. The regulations must therefore contain a clear and workable exemption for
circumstances outside an employer's reasonable control. Without such an exemption,
the financial risk associated with weather and biological production would effectively be
transferred from the business to the employer, despite the employer having no realistic
ability to prevent the change. This would be particularly damaging for smaller family
farms and horticultural businesses operating on tight margins.

Agency workers

25. NFU Scotland also urges Government to ensure that the treatment of agency workers is
proportionate and practical.
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26. Agriculture makes significant use of seasonal labour and, in some cases, recruitment

27.

28

20.

and labour agencies. The Government has already recognised the need to apply the
reforms to agency workers while acknowledging that their circumstances differ from
directly engaged workers. It is essential that responsibility between the farm business,
grower, labour provider and worker is completely clear.

A farm business should not face liability for matters that are properly within the control
of an employment agency, and workers should not be left without an effective route to
enforce their rights because responsibility is unclear.

. The final regulations should therefore establish straightforward rules around:

who is responsible for making a guaranteed-hours offer;
who is responsible for giving notice;

who bears responsibility for cancellation payments;
record keeping;

enforcement; and

communication of rights to workers.

The framework should avoid creating a significant additional administrative burden for
small agricultural employers.

Proportionality and record keeping

30.

31.

32.

33.

NFU Scotland is concerned that the proposals could create considerable additional
administration for farming businesses. Many Scottish farms are small family businesses
where employment responsibilities are managed directly by the farmer or farm
manager rather than a dedicated HR department.

Any system requiring detailed monitoring and calculation of hours over multiple
reference periods could create a significant compliance burden.

Government should therefore ensure that the final regulations are simple,
proportionate and capable of being operated by small businesses.

Clear guidance and practical templates should be available before implementation.
Government should work with agricultural organisations, including NFU Scotland, to
ensure that guidance reflects real-world agricultural employment practices.

Conclusion

34.

35.

NFU Scotland supports the Government's objective of preventing genuine exploitation
and improving security for workers who are effectively working regular hours without
the corresponding security of a predictable contract.

However, employment legislation must recognise that flexibility in agriculture is not
necessarily one-sided or exploitative. In many cases it is a necessary consequence of the
seasonal, weather-dependent and biological nature of farming.
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36. The final regulations must therefore ensure that businesses retain the ability to respond
to legitimate changes in labour requirements without facing disproportionate
employment law liabilities.

https://www.nfus.org.uk



